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KERALA REAL ESTATE REGTJLATOR.Y AUTHORITY
TTITRTIVANANTHAPURAM

Complaint No. 16712021

Dated 08tr' October 2021

Present: Sri. P H I(urian, Chaitrnan.
Smt, Preetha P Menon, Member
Sri.M.P Mathews. Mernber

Complainant

Dr. Benny George
Vazhaplathe Villa,
House No. 56, Post office lane
Nalanchira P.O
Thiruvananthapuratn

R"espqndents

1. M/s. Samson & Samsons Builders & Developers Private L,td,

Kaliveena Building, Muttada P.O
Thi ruvananthapurarn- 69 5 0 2 5,, Rep by Managing Director-
Mr. .Iohn Jacob

2. Mr John Jacob, Managing Director,
Samson & Samsons Builders & Developers Private Ltd
Kannimattom TKD Road
Muttada P.O, Trivandrutn

3. Samuel Jacob, Director
Samson & Samsons Builders & I)evelopers Private Ltd
Kannirnattom TKD Road
Muttada P.O, Trivandruil.

4. Jacob Samson,
Kannirnattam, TKD Road
Muttada P.O, Trivandrutn
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The above complaint came up for vifiual hearing today' The

Complainant and the Cgunsel for the Respondent Adv'Dougles l'insby has

1

attended the hearing.

oRDER

The case of the cornplainant is as tbllows: l'he 1't Respondent

is a promoter company registered under the Companies Act and on 14'06'

2{)l4,Respondent No: 2 and 3 has entered into an agreement for sale and

construction lvith the Cornplainant for sale of an apattment in their project

nained 'Orchid Valley' at Kudappanakkturnu, Thiruvananthapuram' In the

agreement, the Respondent has agreecl to complete the said project on or

before 31't Decetnber 2015' As per the agreement, the Complainant paid an

alnount of Rs 4g,00,000/- as aclvance. The Receipts of payrnent are attached'

But the 1't Respondent dicl not take care even to start the commencement of'

the project even alier the completion periocl' On enquiring abottt the sat1ie'

the 1't Respondent rvithout cancellation of the agreement' offered to return

the money by post-clatecl three cheques' This was in fact to mislead rne to give

an impression that Respondent would be corlrpleting the Project successfr-rily'

When nothing turns tlp, the Conplainant enquired with the 1't Respondent

and he said that the Complainant can present the cheque, get it holoured and

step back fiom the agreement. when the conrplainant presented the cheque'

all the three cheqr-res were returneel dishonourecl due to insr-rfflciency of fuirds'

Thus, the responclents have violated the terms ancl conditions of the

agreement. The relief" soright tr;r the Complainant is for return of amount paicl

by the Complainant as advance, Rgpees 48 Lakhs at the rate of 100/o interest

from the dates of payrnent to til1 clate. The documents produced by the
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Complainants are copy of agreement for sale EL Construction dated

141A6n014 and Payrnent Receipts.

The Respondents have filed objection alleging that

cornplaint is not rnaintainable either in law or on facts. The claim for

compensation is filed by the Complainant without any bonafides. The

application is silent with respect to the allegations of violations or

contraventions cornmitted by the developer against the provisions of the Act

or the rules and regulations made there under. It is the duty of the

Complainant to establish what provisions of law are violated by the

Respondents. In the absence of such averments, the Complaint is not

maintainable. The alleged transactions stated in the Cornplaint were taken

place prior to the estabiishment of the authorities under the act. There are no

provisions incorporated in the statute stating that the provisions of the Act

have retrospective eft-ect. Hence, the penal liabilities and other liabilities

cannot be attributecl against the Respondents as per the provisions enshrined

in the Constitution of India. The applicant has no case that the alleged project

is an ongoing project. The retrospective effect of the Act is only to the on-

going projects alone. The act came into force on 01-05-2017. Therefore, it is

crystal clear that the applicant has ceased to have any contract with tl-re

Responclent at the tiure of the enactment. F{ence, there is no considetation in

support of the agreement. It is also submitted the Cornplainant has admitted

the fuct that sorne cases are pending between the parties for the prosecution

of these Respondents for the offence under Section 138 of the Negotiable

Instrument Act and also Complaint No 1 5812A20 was already filed by this

Con-rplainant seeking remedies before this Authority and also filed CCP

60DA2l before the Adjudicating officer seekiug sinrilar remedies. The

Cornplainant intentionally suppressed all those f'acts in his Complaint and

a

hence the Cornp laint is not at all le as per the principles of Res
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judicata. It is true that an agreernent was entered into between the

Complainants and the Respondents as alleged. But the agreement rvas

cancelled according to the wish of the Cornplainant wl'Lich is suppressed in

the Cornplaint. Therefore, the question of any delay or latches on the parl of

the builder cannot be attributed. The apartment allotted to the Complainant

was one arRong the entire project named as "Orchid Valley". Since, the

agreement between the parties was cancelled on the basis of the cancellation

letter issued by the cornplainant, they cannot rnake any claim under the

provisions of tire Act on the basis if said agreement. The original agreement

is not in the custody of the Complainant. 'Iherefore, the case of the

Cornplainant is not at all maintainable. The docurnents relied on by the

Cornplainant are obiected by the Respondents on the ground that no original

docurnents \ryere produced before the Authority and solne forgery and

manipulation with regard to settlement of accounts and detailed evidence is

necessary in this regard. The documents relied on by the Cornplainant ale not

genuine, which cannot be adrlittecl in evidence before testing the veracity of

the docurnents. Several police cases were registered against the Respondents

at the instances of the Complainants too and almost all documents including

the statement of accounts, computers, registels etc. were taken orrer by the

police (Crime Branch) in comection with the police investigation. The

Respondents rvere also in iudicial custody for rnore than 21 days and cluring

this period rnost of the office records were taken over by some interested

parties. Hence the documents relied on by the Complainant are all disputed

documents and hence cannot be admitted in evidence. Respondent builder is

the flrst profbssionally managed builder in more than 10 years of expertise

and trust. The company has gained the distinction of having pioneered

residential high-rise construction in Thiruvananthapuram. There is no

colnprolnise rvhatsoever in the quality of the material used, strength or

-o
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durability of- any of the by the Respondent builcler.
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There is no violation of any contract between the parlies as there is no

contracts rvith due consideration. The property wherein the alleged project is

proposed to be completed is presently occupied by the State Bank of India

under the provisions of the SARFAECI Act. The Complainant and the other

customers who have booked separate units in the project have miserably

f'ailed to mahe prompt payments as agreed and hence the Respondents coulcl

nnt cotnplete the project as agreed. At the same tirne this case is filed seeking

paid amor"rnt with interest is tmly rnaintainable be{bre the Authority but the

principles of limitation for the same barred the claim. The clairn is moved in

tlre year 2021, alter the lapse of five years of the enactment of the provisions

of the Act. Hence the Complaint is barred by limitation also. The rate of

interest claimed is also exorbitant and against the provisions of law. The

aggregate amount claimed with interest is r"rot mentioned in the Cornplaint.

l.io documents have been produced by the Respondents.

After hearing both sides and perusing the documents placed

on record, it is evidently for"rnd that the Respondent/Promoter has grievously

tailed to cornplete the project as per the tenns of agreement. It is also

understood that though the Respondent agreed to complete and hand over

possession of the project on or before 31.12.2015, even a single stone has not

been moved by hini till date and more over the land proposed itself- has been

mortgaged with the State Bank of India. The Authority has received so many

cotnplaints against this Respondents/Builders and it is revealed that the

Respondents are habitual offenders ir,v whont a 1ot of innocent home buyers

got trapped and cheated. In this case, aftel having snatched alrlost the total

consideration arnount of Rs.4B Lakhs, tiom the Complainant, it feels

disgusting to see the statenrents from this Respondent such as "the documents

relied on by the Complainant are not genuine, Several police cases were

registered against the Respondents and almost all documents including the

ir
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staternent of accounts, computers, registers etc were taken over by the police

(Crime Branch) in connection with the police investigation, the Respondents

were in judicial custody for more than 21 days and during this period most of

the office records were taken over by some interested pafties, and the

property wherein the alleged project is proposed to be completed is presently

occupied by the State Bank of India under the provisions of the SARFAECI

Act, the Complainant and the other custorners have miserably f-ailed to tnake

prompt payments as agreed and hence the Respondents could not complete

the project as agreed" and so on. It is most ttnfoftttnate that even the reputed

filancial institutions are ready to give finance to such offenders very easily.

'Ihe cornplainarrt herein paid almost full amount in the yeat 2014 itself- but

the Responclent could not even stafi any single work till date and moreover

the vacant land itself has beerr rnortgaged with the Bank. It is also aclmitted

by the Respondents that several criminal cases are pending against the

Respondents in various conrts and the Cornplainant herein also filed a

cornplaint u/s 138 of Negotiable lnstrutrrents Act, 1881 against this Builder.

Even then the Respondent is bold enough to clairn that "he is the f-rrst

professionally managed builder in rnore than 10 years of expertise ancl trust,

his company has gainecl the distinction of having pioneered residential high-

rise construction in l'hiruvananthapurarn and there is no comprottise

rvhatsoever in the quality of the rnaterial used, strength or dr-rrability of any of

the buildings constrltcted by the Respondent btlilder'"

Section 18 of the Real Estate (Regulation &

Development)Act 2016 stipulates that " f the promoter Jails to complete or

is unable to givepossession o.f an apartment, plot or bttilding, in occorclance

witlt the teruns oJ'the agreetllent for sale or duly completed by the date

specifiecl therein; or due to di,scontinuance of his husiness as u developeL'an

1
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ctccount of su,spensiott ot' the registration tatder this Act or Jbr
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any other reason, he shall be liabte on clemancl to the qllottee, iru case tlte
allotteewishes trtaithdrawfi'om the project, tvitltout prejuclice to any other
rernedy availctble, to rehtrn the antotrnt receivetl by hiru in respect of that
aparttnent, plot, builcling, as the ca,se may l:e, with interest at suclt r1te as

may he prescribed in this behal/'including cotnpensation in the mctnnet. es

provided uruder this Act, Providecl that where an allottee cloes not intent{ to

vt'ithclrctv; /iom the project, he shall be poic{, by the promotet., interest "fbr
evety ruonth o.f clelay, till the handing over af tlte po,rse,ssion, at such rate
as ruay he presu'ibecl". The Section l9(a) of the Act also specifies tliat
"Tlte allottee shall he entitled lo claitn the refi,tncl af anrount pctid alongv,ith
interest at sttch rate os nta7, he prescribed ancl compettsation irc the mattner

cts provided under this Ac:t, Jiorn the prctmoter, if the prrsntoter.{ail,s to
comply rsr is unsltle trt give posses,sion o.f the apcrrtment, plot ctr.byilc{ing, as

the case tnay be, in accordance v,ith the ternts oJ.agreententfor sa/e or drye

to cliscotttinuance aJ"his business as a cleve/oper ot,t {tccount of suspensiol

or revocillion of his registr"atiott tmder the provisions of thi.q Act or tlte
rules ctr regulations made t/tet'erlncler" " Hence, the Complainalt herein is

undoubtedly entitled to get the refund of amount along with interest as

prayed flor as per Section 19(a) clf the Act and the Responcient is liable to
retum the amount along u.ith the interest as prorrided under the law.. As per

Rule 18 of l(erala Real Estate (Regulation & I)evelopment) Rules 201B, the

r:ate of interest payable by the Promoter shall be State Bank of India,s

Benchmark Prirrre Lending R.ate Plus Tr.vo Percent ancl shall be computecl as

sirnple interest. I-Iowever, the Cornplainant has pr-ayed for return of the

amount of Rs.4B Lakhs trerm the date of pa1,11snt along lvith an interest of
10ah per arulum in the Complaint. Later he has filecl interest calculation

statement and claimed refund of Rs.4g Lakhs @ 9.30% (73a+2%) per:

arururr frorn 1911112014. T'he documents procluced frorn the side of the

&. AZ and no docurnent isCorirplainants are rnarheel proeluceel
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fi"onr the part of the Respondents. -fhe rule eligibility of'aro und l|o/ointerest

\'vas brought to the notice of the Complainant at the time of ftnal hearing.

But he says that he prays only 9.3004 inrerest as given in the claim.

On the basis of the above facts and findings, invoking

Section 37 of the Act, this Authority hereby passes the following order: -

i. The Respondent is directed to return an amount

of Rs.48,00,000/- to the cornplainant @ g3a% simple interesr per

annllrlr from 19.11.2014, the date of payment, as clairned by the

Complainant through statement of conrputation of interest subrnittecl

on A31A912021, till realizarion.

2. If the Respondent fails to pay the aforesaid sum

as directed above within a period of 60 days from the date of receipt

of this order, the Cornplainant is at liber-ty to recover the aforesaicl

sum from the Respondent and its assets by executing this clecree in

accordance rvith the Real Estate (Regulation & Developrnent) Act

and Rules.

sd/-
Srnt. Preetha P Menon

Mernber

sd/-
Sri.M.P. Mathews

Member

sd/-
Sri. P H Kr,rrian

Chairman

Copy/Forw,arded By/Order

(legal)
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Exhibits

Exhibits marked trom the Side of Cornplainants

Ext.A1- copy of agreement for sale & Construction dated 1410612014.

Ext.A2 Series - Payment Receipts.


